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August 2, 2012

Via Fax

Ms, Bridget Bohac

Chief Clerk (MC-105}

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

Re:  Appeal of Negative Use Determination
Tax Relief for Pollution Contro} Pmperty Pre gram

[@oo2/016
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AWASHINGTON

Whitney L. Swi

TEL +1 512.322.2672
FAX +1 512.322.833¢9
whitney.swift@bakerbolts.com

Application No, 12271; Midlothian Energy Plant, Ellis County

Dear Ms. Bohac:

Please find enclosed Midlothian Energy Limited Partnership's Appeal of the
Executive Director’s Negative Use Determination for the above-referenced application,

Midlothian Energy Limited Partnership hopes that an agreed resolution of the
dispute regarding the appropriate tax relief for heat recovery steam generators (“HRSGs™) can be

-achieved, and requests. a meeting with. the Executive Director’s staff to-discuss-the-treatment of- - -

HRSGs under Chapter 17.

If you have any questions concerning this filing, please do not hesitate to contact

me at the number above.

Sincerely,

ot gt

Whitney L. Swift
Enclosure

ces Sydney Free
Daniel Long, TCEQ Environmental Law Division
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MIDLOTHIAN ENERGY LIMITED PARTNERSHIP'S APPEAL OF THE EXECETTW
DIRECTOR’S NEGATIVE USE DETERMINATION

TO THE HONORABLE COMMISSIONERS AND GENERAL COUNSEL OF THE TEXAS
COMMISSION ON ENVIRONMENTAL QUALITY:

Midlothian Energy Limited Partnership (“Midlothian Energy™) submits this
Appeal of the Executive Director’s negative use determination issued to Midlothian Energy
under the Texas Commission on Environmental Quality’s (“TCEQ’s”) Tax Relief for Pollution
Control Property Program. For the reasons set forth below, Midlothian Energy respectfully

requests that the Commission overturn the Executive Divector’s (“ED’s™) negative use

determination for the six heat recovery steam generators (“HRSGs™) and 12 enhanced steam

- turbines installed at the Midlothian Energy Plant and grant a positive use determination.

1. Introduction

31

.

Midtothiam Energy {ticd am “Application for Use Determination for Pollution
Control Property” on April 25, 2008, seeking a partial positive use determination for six HRSGs
and 12 enhanced steam turbines that had been installed at the Midlothian Energy Plant located in
Ellis County (“the Application™). The Application sought a Tier IV partial use determination for
the HRSGs and the steam turbines, which had been installed at the plant in 2001 and 2002.

On Aprii 29, 2008, the FD sent a letter to Midlothian Energy's designated contact
stating that the Application had been declared administratively complete, The ED assigned the
Application number 07-1227] and tracking number 08-RC-MEL 208. The ED notified the Ellis
County Appraisal District of the Application. On August 27, 2008, Midlothian Energy

AUSDLA3RT3IL
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supplemented the Application with an updated cost analysis seeking a 100% positive use
determination, The Fixecutive Director failed to act on the Application, however, until 2012,
On July 10, 2012, the Executive Director issued a “Notice of Negative Use Determination™ for

the HRSGs and the steam turbines in the Application.
I, This Appeal is Timely

Under 30 Tex. ApMIN, CoDe (“TAC?) § 17.25(b), an appeal of a use
determination made by the ED must be filed within 20 days after the receipt of the determination
fetier.  The ED’s Notice of Negative Use Determination for the Application is dated J uly 10,
2012, In accordance with 30 TAC.§ 17.25(b), Midlothian Energy is presumed to have been
notified on the third regular business day after the date the notice of the ED'’s action is mailed by
first class mail; thus, Midlothian Energy is presumed to have been notified of the negative use
determination on July 13, 2012, An appeal of the ED's negative use determination for the

Application must be filed with the Office of the Chief Clerk on or before August 2, 2012,
IIL.  Required Elements of the Appeal
A, Person Filing the Appeal

Ms. Syduey Free
Midlothian Energy Limited Partnership
Midlothian Energy Plant
4601 Brockhollow Drive . _ _ . ...
Midlothian, Texas 76065
Phone: (713) 636-1608

! Under 30 TAC § 17.12, Application Review Schedule, the ED was required to complete the technical review of the
Application (submitted as a Tier IV application) within 30 days of receipt of the required application materials, See
30 TAC § 17.12(3) (effective February 7, 2008), see afso 30 TAC § 17.42¢ 3} (current). Even if the Commission
issues a positive use determination for the Midlothian Energy Plant HRSG/combustion turbine installation in
response to this appeal, the delay in the ED’s ruling on the Application will have prejudiced Midlothian Energy by
depriving Midlothian Energy of the full tax reduction benefit flowing from the determination from 2009 to present -
particularty when compared to other applicants who filed applications for use determinations for similar HRSG
instaltations in early 2008 and were granted full positive use determinations by the ED in May 2008, The Ellis
County Appraisal District has granted Midlolhian Energy partial tax relief for the HRSGs in the Application prier to
the EIY's determination, but Midlothian Energy has not received the full tax relief granted 1o those HRSG owners
with full pesitive use determinations.

ALISO1.638731.1
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8. Entity to which the Use Determination was Issued

Midlothian Energy Limited Partnership
Midlothian Energy

5000 V.V, Jones Rd

Venus, Texas 76084

¢lo  Mr. Greg Odell
Agent
Ryan, Inc.
12th Floor LB 72
13155 Noel Rd
Dallas, Texas 75240

Please direct all further correspondence and filings regarding this matter to Ms. Sydney Free
using the contact information provided above for Person Filing the A ppea.,

C. Application Number for the Use Determination and Copy of the Negative Use
Determination

Application No. 12271; Tracking No. 08-RC-MEL 2008. A copy of the Notice of
Negative Use Determination is attached as Exhibit A.
D. Appraisal District Information
Ellis County Appraisal District

P.O. Box 878
Waxahachie, Texas 75165

‘E. Request for Commission Consideration of the £I)’s Use Determination
Midlothian Energy requests that the Commission overturn the ED’s negative use

determination and grant a positive use determination for the FRSGs and ephanced steam

turbines installed at the Midlothian Energy Plant that are the subject of Application No. 12271,
K. Basis for the Appeal

The ED offered the following explanation in jssuing its negative use
determination for Application No. 12271; “Heat recovery steam generators and steam {urbines
are used solely for production; therefore, are not eligible for a positive use determination.” The
ED is not correct, and the position that the ED has now taken in issuing the negative use
determination is Inconsistent with past agency practice and the statute and rules that implement

the TCEQ’s Tax Relief for Pollution Control Property Program.

AUSCL03873].1
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1. Regulatory Exclusions

TCEQ rules establish the following [our categories of property that are not

eligible for a positive use determination:

(I} property is not entitled to an exemption from taxation:

(A) solely on the basis that the property is used to manufacture or produce
a product or provide & service that prevents, monitors, controls. or reduces air,
water, or land poflution;

(B) if the property is used, constructed, acquired or installed wholly to
produce a good or provide a service,

(C) if the property is net wholly or partly used, constructed, acquired or
installed to meet or exceed law, rule, or regulation adopted by any environmental
protection agency of the United States, Texas, or a political subdivision of Texas
for the prevention, monitoring, control, or reduction of ajr, water, or land
pollution; or

(D) if the environmental benefit is derived from the use or characteristics
of the good or service produced or provided;

, {2} property that is used for residential purposes, or for recreational, park, or
scenic uses as defined by Texas Tax Code, §23.81;

(3) motor vehicles; and

(4) property that was subject to a tax abatement agreement executed before
January 1, 1994, However, property acquired, constructed, or installed after
expiration of a tax abatement agreement could be eligible for a positive use
determination.

30 TAC § 17.6(1). The ED’s Notice of Negative Use Determination indicates that the ED

concluded that the Midlothian Energy Plant HRSGs and combustion turbines are ineligible for
——any exemption from faxation because they fall into category {IHB) -~ “property installed-wholly ————————

to produce a good or provide a service.” As explained below, the Midlothian HRSGs and

enhanced steam turbines are not installed wholly to produce a marketable product, and their

indisputable air pollution benefit merits a positive use determinasion from the Commission,
2. The Midlethian Energy Plant HRSG/Steam Turbine Installations

HRSG/enhanced steam turbine installations like those installed at the Midlothian
Energy Plant produce significant environmental benefits, THIRSGs use waste heat to reduce

emissions of oxides of nitrogen (*NO™), suifur dioxide (“SO,”) and other pollutants from power

AUSOE638731.0
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generation activities on a pound per kilowatt-hour basis, That fact cannot be reasonably

disputed.

The six Midlothian Finergy Plant HRSG/steam turbine installations (each
consisting of one HRSG and two enhanced steam turbines) capture exhaust gases from the
plant’s combustion turbines and convert the heat energy in the exhaust stream into high-pressure
and high-temperature steam, Hot exhaust gases from the combustion turbine are used to heat
banks of tubes in the HRSG, and the heating of the water in the HRSG tube banks generates
steam. The installation and use of HRSGs generates significant improvements in efficiency
compared to a traditional, “simple cycle” combustion turbine power plant. Asa result, the plant
can produce more energy for a given heat input; because less fuel is utilized per kilowatt of

power produced, emissions associated with power generation are reduced.

Midlothian Energy does not dispute that HRSG/steam turbine installations
produce steam and allow the Midlothian Energy Plant to produce more electricity; however, to
conclude that the HRSG/steam turbine instailations are used “solely for production” is
inaccurate. HRSGs produce energy from waste heat while significantly reducing air pollution
from power generation on an emissions-per-heat-input basis, The fact that the HRSG/steam
turbine installations reduce emission rates while generating power demonstrates that the

HRSGfsteam turbine installations are not “used, constructed, acquired or installed wholly to

. produce a good.or provide.a service.” See.30.TAC§ 1 Lo} B)-(emphasis-added).-By-contrast;-

the Midlothian Energy HRSG/steam turbine installations reduce air pollution while also

producing a marketable product.

do07/016

3. Statutory and Regulatory Classification of HRSGs and Enhanced

steam Turbines
The ED’s negative use determination for the Application is inconsistent with the
current classification of HRSGs and enhanced steam turbines in both the Texas Tax Code and
TCEQ rules. In the laws that established the TCEQ’s Tax Relief for Pollution Control Property
Program, the Texas Legislature recognized the air pollution control benefits of IRSGs when it
included HRSGs and enhanced steam turbine systems in its “list of facilities, devices, or methods

for the control of air. water or land pollution™ See TExas Tax CODE § T1.31(kXR)E&(10)

(emphasis added). Like the Tax Code, the Commission’s own rules include HRSGs and

AUS01:638731.1
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enhanced steam turbine systems on the 30 TAC § 17.17(b) Expedited Review List of “facilities,

devices, or methods for the control of air, water and/or land pollution.” 30 TAC § 17.17(b)

Expedited Review List, No. B-8, In stating that the HRSG/steam turbine installations “are used
solely for production™ in support of the negative use determination, the ED has taken a position
that appears to contradict the treatment of FIRSGs and enhanced steam turbine systems in Texas
law and TCEQ rule. A piece of equipment that is on the “Expedited Review List” -- because its
pollution control benefits are sufficiently well-cstablished and the ED is not required to evaluate
that aspect of the application as part of its technical review -~ should not be subject to a negative

use determination.
4, HRSGs Have Been Granted Previous Fositive Use Determinations

Midlothian Energy’s surprise at the ED’s negative use determination for the
Application is heightened by the fact that the ED’s determination represents a complete change
in position with regard to HRSGs. As noted previously, a number of applicants submitied use
determination applications under Chapter 17 for HRSGs in early 2008. In response to a number
of those applications, the ED issued 100% positive use determinations for HRSGs that appear io
be similar in design and function as the Midlothian Encrgy Plant HRSGs. See, e.g., Positive Use

Deterinination for Borger Energy Associates, LP (May 1, 2008) (“A_100% positive use

determination for the two FHeat Recovery Steam Generators, This equipment is considered to be

_.pollution_control equipment and. was._installed to-meet.or.exceed federal orstate-regulations:™) -

{emphasis added); Positive Use Determination for Tenaska Gateway Partners Ltd. (May 1, 2008)

(same); Positive Use Determination for Freeport Energy Center LP (May 1, 2008) (same).

Copies-of these Positive Use Determimations for HRSGyare inciuded as Exhibit B

The fact that the ED has previously issued positive use determinations for HRSGs
that operate in the same manner as the HRSGs at the Midlothian Energy Plant highlights the
arbitrary nature of the ED’s negative use determination on Midlothian Energy’s Application,
The ED’s July 10, 2012 negative use determination for the Midlothian Energy Plant HRSGs is
inconsistent with the units” statutory and regulatory classification, as well as past agency

practice.

AUSOL:638731.4
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IV.  Conclusion and Prayer

For these reasons, Midlothian Energy respectfully requests that the Commission
overturn the EI’s negative use determination on the Application and grant a positive use

determination for the HRSG/steam turbine installations at the Midlothian Energy Plant.

Respectfully submitted,

BAKER BOTTS L.L.P,

oy W Spt”

Pamela M. Giblin

State Bar No. 07858000
Whitney L, Swift

State Bar No, 00797531
98 San Jacinto Blvd,

Suite 1500

Austin, Texas 78701-4039
Tel: 512.322.2500

Fax: 512.322.8339

ATTORNLEYS FOR MIDLOTHIAN
ENERGY LIMITED PARTNERSHIP

AUS01.63873 1.1
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Exhibit A

The Executive Director’s Notice of Negative
Use Determination
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Bryan W, Shaw, Ph.D., Chafrman
Carlos Rubinstein, Commissioner
Toby Baker, Commissioner

Zak Covar, Executive Director

TExAS COMMISSION ON ENVIRONMENTAL QUALITY

Prateeting Texas by Reducing and Preventing Pollution

July 10, 2012

Mr, Greg Odell
Agent

Ryan, Inc.

12th Floor 1B 72
13155 Noel Rd
Dallas, Texas 75240

Re: Notice of Negative Use Determination
Midlothian Energy Limited Partnership
Midlothian Energy
5000V V Jones Rd
Venus (Ellis County)
Application Number: 12271; Tracking Number: 08-RC-MEL 2008

Dear Mr. Gdell:

This letter responds to Midlothian Energy Limited Partnevship's Apnlication for Use Determination,
received April 29, 2008, pursuant to the Texas Commission on Environmental Quality’s (TCEQ) Tax
Relief for Pollution Control Property Program for the Midlothian Energy.

The TCEQ has completed the review for application #12271 and has {ssued a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code (TAC) 817.4 and
§17.6. Heat recovery steam generators and steam turbines are used solely for production; therefore, are
not eligible for a positive use determination. S

Please be advised that a Negative Use Determination may be appealed. The appeal must be filed with the
TCEQ Chief Clerk within 20 days after the receipt of this letter in accordance with 30 TAC §17.25,

_ Myou have questions regarding this letter or need further assistance please contact Ronald Hatlett of
the Tax Relief for Pollution Control Property Program by telephone at (512) 239-6348, by ¢-mail at
ronald.hatlett@tceq.texas.gov, or write to the Texas Commission on Snvironmental Quality, Tax Relief
for Pollution Control Property Program, MC-110, P.O. Box 13087, Austin, Texas 787113087,

Sincerely,

=y J—

Chance Goodin, Team Leader
Stationary Source Programs
Air Quality Division

CG/RH

P.O. Box 13087 + Austin, Texas 78711-3087 + §12-290-1000 » wivw teeq.state tx.ug

How i% our enstomer service? wiwwtceq.texas.gov/ goto/'ﬂustomersuf\'ey
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_ Mr. Greg Odell

: Page 2

i July 10, zo12

|

i -y . : . . :
cc: Chief Appraiser, Ellis County Appraisal District, P, O. Box 878, Waxahachie, Texas 75165
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Exhibit B

HRSG Positive Use Determinations
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Buddy Garcia, Chairman

Lam’ R. Soward, Connmlssioner
Bryan W, Shaw, Ph.D., Commissioner
Glenn Shanlde, Executive Direcior

TExAS COMMISSION ON ENVIRONMENTAL QUALITY

Prolecting Fexas by Reducing awd Preventing Poltution

USE DETERMINATION

The Texas Commission on Environmenntal Quality has reviewed Use Determination Application,
07-11971, filed by

BORGER ENERGY ASSOCIATES LP
BORGER ENERGY BLACKHAWEK STATION
119 N. SPUR CO-GENFLACE

-BORGER TX 79008

The pollution control groperty/picject listed in the Use Determination Application is:

This facility has two thermally efficient heat recavery steam benerators (HRSGs). This
application is a Tier IV application seeldng a partiaf use determinzfion for the two HRSGs.

The oufcome of the review is:

A 100% positive use determination for the fwo Heat Recovery Steam Generators, This
equipment is considered to be pollution control equipment and was installed to meet or
exceed federa) or state regulations.

@G/QKJF«;—" : - //;/._:f.*’aag’

Forecntive Director Daﬁ*

/ ‘ .
P.0. Bm\ 13087 » Austin, ‘Texas T8711-3087 + 512:239-1000 + Internetaddress: www, tcaq state.tx.us
pelnied ot recyelotl foper uilg soy-Eased Tk
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Buddy Gareia, Chalrmean

Lamy R, Sowsrd; Conunissioner
Bryan W, Shaw, Ph.Ih, Conunissionsr
Glenn Shankfe, Sxecuifve Direcior

TEXAS COMMISSION ON ENVIRCNMENTAL QUALITY

Proieciing Texas by Reducing and Prevanting Polfuifon

USE DETERMINATION -

‘The Texas Commission on Environmental Quality has reviewed Use Determination Application,
(7-11914, filed by: .

TENSKA GATEWAY PARTNERS LTD
TENASKA GATEWAY GENERATION STATION

SH 315, PO BOX 697
MOUNT ENTERPRISE TX 75681

The poilutioh control property/project listed in the Use Determination Application is:
This facility has three combustion furbine generators coupled with three thermally efficient

heat recovery steam generators (HRSGs) and ane enhavced steam turbine, This application
is a Tier IV application sesking a partial nse determination for the FIRSGs and the

enhanced steam turbines.

"The outcome of the review is:

A 100% positive use determination for the three Heat Recovery Steam Gezierators. This

equipment is considered to be pollution control eguipment and was fnstalled to meet or
exeeed federa] or state J"ugulati CTs. .

not provide an enviropmental benefit ﬂf. the ¢
polhution control equipment.

W@é“ ' | 5(9/4;{- Lo d

Executive Director

R 0. Box 13087 » Ansr:m, Texas 78771-3087 + 512-239-1000 + Internet address: www.tceq,state,buus
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Buddy Qarcia, Chairman

Larry R, Soward, Commissionar
Bryan W.:’Shaw, PLD., Conmmissionar
Glenn Shankle, Executive Diresior

TexAs COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Prevanting Pollution

USE DETERMINATION

The Texas Commission on Environmental Quality has reviewed Use Determination Application,
07-11994, filed by: .

FREEPORT ENERGY CENTER LP

.FREEPORT BNERGY CENTER LP
2301 ¥ BRAZOSPORT BLVD
FREEPORT TX 77451

The pollution control property/project listed in the Use Determination Application is:

This facility has thermially efficient heat reéoverjf steam gen erators (HRSGs) and steam
turbines, This application is a Tier IV application seeking a partial use defermination for
the HRSGs and the eahanced steam furbines,

The outcome of the review is:

A 100% positive use determination for the Heat Recovery Steam Generators. This
equipment is considered to be pollution control cqtupmenf and was {nstalled to meet or
eleeed :{ederal or state recrulauons. :

A negative defermination is 1ssued for the steam furbines, The use of the steamn turbines

does not provide an environmental benefit at the bite. The steam twrbines are not
considered to be poliution control equipment.

B o S 1 L Foas

. Bxecutive Director ' ‘ Date”

P 0. Box 33087 Austin, Texas 78711-3087 + 512-239-1000 + Internet address: www.leeq slate.tx.us
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